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I. Discrimination

Pregnancy

Young v. United Parcel Service, Inc. is one of the most-watched Supreme Court
cases this year.

UPS, like many companies, provides light duty work to employees injured on the
job, but not to those with temporary injuries or medical conditions incurred off the
job.

Ms. Young, a package delivery driver, had a 20 pound lifting restriction when
UPS denied her light duty and made her take unpaid leave.

EEOC July 2014 Guidance: make light duty available to pregnant workers the
same as with employees injured on the job.

Pregnancy Discrimination Act – no federal appeals court has agreed with the
EEOC’s interpretation.

ADA – duty to accommodate if complications.

UPS changed its policy in October.

Honest Belief

Loyd v. St. Joseph Mercy Oakland, 2014 WL 4434200 (6th Cir. Sept. 10, 2014)
“The hospital took witness statements and made a reasonable assessment …
before terminating Loyd. The law does not require the hospital to do anything
more.”

ADA

Punctuality may not be an essential job function for every job.
McMillan v. City of New York, 711 F.3d 120 (2d Cir. 2013)

1. Being physically present for work may not be essential either.
Solomon v. Vilasch, 763 F.3d 1 (D.C. Cir. 2014)
EEOC v. Ford Motor Co. (6th Cir. 2014) (vacated, to be heard en banc)

2. Reassignment to a vacant position -- does a disabled candidate get
preference?

EEOC Guidelines

A.

B.

C.
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Race

White teacher fired for saying “white is better than brown” to his third-graders
showed disparate treatment because black employees engaged in racial bantering
and weren’t fired. Hecht v. National Heritage Academies (Mich Ct. App. October
29, 2014)

Age comments still bar summary judgment for employers.

Tramp v. Associated Underwriters, Inc. (8th Cir. 2014)
Correspondence between employer and insurance carrier: employer expected
lower premiums for getting rid of “older, sicker employees”

Scheick v. Tecumseh Public Schools (6th Cir. 2014) (“they want someone
younger”)

II. Retaliation

Different decisions/different decision makers
(not likely they all retaliated)
Davis v. Unified School District 500, 750 F.3d 1168 (10th Cir. 2014)

Suspicious timing

Employee fired 45 minutes after she called the hospital’s HR department to
complain of race discrimination; keep your documentation!
Wright v. St. Vincent Health System, 730 F.3d 732 (8th Cir. 2013)

EEOC v. Emcare, Inc. (N.D. Tex. 2014)
Employees fired after reporting inappropriate comment to HR

EEOC focus on retaliation

Avoiding retaliation claims

 Prohibit retaliation

 Train managers

 Instruct managers when investigating complaints

 Document

 Explain adverse actions

D.

E.

A.

B.

C.

D.
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III. EEOC Trends

LGBT

The EEOC position is that Title VII applies to discrimination based on sexual
orientation.

Theories: Sex based norms, preferences, expectations, stereotypes

EEOC v. Boh Brothers Construction Co., LLC, 731 F.3d 444 (5th Cir. 2013)

Employee harassed for not being “manly enough” established claims for sex-
based harassment.

“Resistance”

Section 707 of Title VII

“a pattern or practice of resistance to the full enjoyment of any of the rights
secured” by Title VII

 Severance agreements

 Arbitration agreements

 Employment applications

 LOA policies

 Criminal background checks

 Credit checks

IV. FLSA

The DOL believes a lot of employees who are not covered by overtime regulations
should be. President Obama has directed the DOL to review exemptions.

Misclassification

Focus is on working supervisors and leads, such as fast-food restaurant managers.
DOL will likely tighten the definitions, increase the salary test amount, and
emphasize a quantitative rather than qualitative analysis. Is the employee
performing primarily non-exempt work?

A.

B.

A.
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Independent contractors

Minimum wage, overtime, unpaid expenses

Economic realities test

Strippers are employees

Terry v. Sapphire Gentlemen’s Club (Nev. 2014)

Dancers (who were paid only with tips) must follow club rules, work six hour
shifts, dance to songs selected by club’s DJ, and wear heels at height set by club.

Overtime

Texts/emails/calls to non-exempt employees after work hours

Have a policy: managers – don’t do it, or let employee know it’s for work hours

“Working at home”

Interns

Unpaid/underpaid interns

Be very sure they really are interns

Saturday Night Live, Black Swan

No “intern” exemption in FLSA

“trainee” – six factor test

 similar to educational training

 for benefit of intern

 intern does not displace regular employees

 no advantage to employer

 no entitlement to job at end of internship

 employer and intern understand that intern is not entitled to wages

B.

C.

D.



6

V. Wellness Programs

HIPAA, ERISA, ACA, ADA, GINA, IRC

EEOC will issue rules or guidance

Current position: conditioning health plan eligibility on participation in a wellness
program makes the participation involuntary

Financial incentives?

EEOC v. Orion Energy Systems, Inc. (E.D. Wis. 2014)

EEOC v. Honeywell, Inc. (D. Minn. 2014)

Biometric testing

Avoiding lawsuits:

 Link Wellness Program to Group Health Plan

 Reward rather than punish

VI. Social Media in Recruiting and Hiring

Reasons for not hiring (CareerBuilders)

 Inappropriate photos

 Drinking/drug use

 Poor communication skills

 Bad-mouth previous employers/supervisors

 Discriminatory remarks

 Lies about qualifications

Information you don’t typically know about candidates

Carnegie – Mellon Study

 Dummy resumes and social media profiles

 Muslim v. Christian call backs

 Straight v. gay
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Designate someone outside the hiring process to review social media and eliminate all
information about protected categories before forwarding to decisionmaker

Notice may be enough to get a jury.

VII. Whistle-blowers

False Claims Act
Government contracts, Medicare/Medicaid
USA v. Lopez (M.D. Fla. 2013)

Sarbanes-Oxley Act
Dodd-Frank Act
Conolly v. Remke (N.D. Cal. 2014)

VIII. OFCCP

 Proposed rule to prohibit retaliation against employees who discuss pay

 EO 13665 (4/8/14) change contract language, policies, training

 LGBT protections

 Compensation

 New regulations for disabled individuals and protected veterans

IX. Counterclaims against employees

 We’ve noticed in our cases that we often learn in discovery that employees
misused corporate credit cards, stole tools or equipment, downloaded confidential
information, walked out with boxes of documents

 Problems with counterclaims

 Be proactive, audit if possible
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X. Ebola

ADA

 “direct threat”

 “regarded as”

 individualized assessment

National origin discrimination

OSHA

 safe workplace

 imminent and serious danger

NLRA

Protected concerted activity

Disaster/emergency plans


